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smer ORDER
PER S.S.Godara, Judicial Member:-

This assessee’s appeal for assessment year 2010-11 challenges
correctness of Commissioner of Income Tax (Appeals)-13, Kolkata’s order
dated 31.05.2016, passed in case No0.305/CIT(A)-13/Cir-45/Kol/2014-15, in
proceedings u/s. 143(3) of the Income Tax Act, 1961; in short ‘the Act’.

Heard both the parties. Case file perused.

2. The assessee’s sole substantive ground seeks to challenge correctness
of both the lower authorities’ action disallowing its interest claim of
12,16,614/- u/s 36(1)(iii) of the Act. The CIT(A)'s detailed discussion qua the
instant issue reads as under:-

“6. | have gone through the contention of the assessee, the order
passed by the AO and the submissions made by the Appellant. The
decision of this appeal is given as under:-
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In this case the AO disallowed interest of Rs.12,16,6144/- on the
ground that unsecured loan amounting to Rs.1,33,67,163/- was
not used for business purpose. The appellant deployed the same
in various investment which are as under:-
‘Interest of Rs.12,16,614/- on unsecured loans amounting
to Rs.1,33,67,163/- not allowable being not for the purpose
of business or profession.
Assessee has paid interest as above and has made investments
as under as per audited balance sheet of the concern M/s TTD
industries of which assessee is the proprietor.

Investment Amount
Real estate 13652627
Ruchi reality holdings Pvt Ltd 2156009
HDFC AMC Ltd 1750000
Shares in companies 200172
PPF Account 631846
ASLN & AKALIMATA 500000
Total 18890654

The appellant has replied that there was no alleged investment of
Rs.1,88,90,654/- and due to capital adjustment those asse5t has been
shown in asset and two asset purchased and advance of
Rs.1,33,52,627/- with a motive to make profit by hence ultimately it was
sold in the next financial year and eared profit.

The AO found that the explanation was not satisfactory hence
disallowance was made.

During the course of appellate proceeding the appellant submitted
balance sheet and his submission. As per his submission during the
course of assessment proceeding on 29-03-2003 it was stated that all
the investment were not made from borrowed capital. The investments
were made in the past years. He further submitted that the appellant
wanted to earn profit therefore investment was made in two real estate
property to the tune of Rs.1,58,08,636/- with motive to earn profit.
Therefore, the said interest should be allowed as a business
expenditure.

In this regard the balance sheet of the appellant was perused. The
perusal of the balance sheet of the appellant shows that the appellant
has shown cash in bank to the tune of Rs.2,02,10,038/- in the Royal
Bank of Scotland and investment as per schedule-I has been shown to
the extent of Rs.1,88,90,0654/-. The appellant did not submit any cash
flow statement which can through any light that the investment were
made out of his surplus fund. It cannot be investment from his surplus
fund too because capital in the balance sheet is shown to the tune of
Rs.1,35,17,700/- only, whereas in the case of asset side closing stock
was to the tune of Rs.2.6crore and sundry creditor was shown to the
tune of Rs.2.4 crore and cash at bank is more than 2.5 crore has been
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shown. This clearly shows that the appellant has not used his surplus
fund for investment. It was borrowed fund which has been used for
investment purpose. The appellant has submitted that the asset has
been sold in subsequent year on account of which he has earned profit.
It was gathered from him during the appellate proceeding that
subsequent sale has been shown as long term capital gain. The
appellant was asked as how he can claim business expenses once he
shown capital gain on sale of those investment against which interest
has been claimed. No argument or suitable explanation was given.
Considering the fact that the appellant has not submitted any cash flow
statement which can through any light that the investment was made
out of surplus fund. Perusal of balance sheet shows that assessee has
parked his found in cash at bank and also in closing stock & fixed asset
at multifold in comparison to his surplus fund which is shown as a
capital. Once it is concluded that the appellant failed to clarify and
substantiated its claim that investment were not made out of borrowed
fund, the interest on investment cannot be allowed. Similarly the
appellant own action of showing long term capital gain on sale of these
investment, subsequently makes it clear that it cannot be allowed as a
business expenditure. considering the above fact the disallowance is
hereby upheld and the ground of the appeal is dismissed.”

3. We have heard rival contentions against and in support of the impugned
disallowance. Paper book comprising of assessee’s balance-sheet as on
31.03.2009 statement of unsecured loan, treading and profit and loss account
as well as balance-sheet as on 31.03.2008 of proprietorship business concern
M/s TTD Industries, the very documents as on 31.03.2009 for the said
concern, general ledger account from 01.04.2009 to 31.03.2010 and audited
accounts as on 31.03.2010 stand perused. It has come on record that
assessee had shown cash amount in his bank to the tune of ¥2,02,10,038/- as
against investment of ¥18,90,654/- only meaning thereby that the assessee’s
non-interest bearing fund exceed non-business investments. It has further
come on record that said investments have been made / accepted in
assessment year 2008-09 as against in the impugned assessment year. All
these clinching aspects have gone unrebutted during the course of hearing.
We quote hon'ble Bombay high court’s landmark decision in CIT vs. Reliance
Utilities & Power Ltd. (2009) 313 ITR 340 (Bom) to conclude that necessary
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presumption in such case is that of investment from non-interest bearing

funds only. This taxpayer’s sole substantive ground is allowed therefore.

4. This assessee’s appeal is allowed.
Order pronounced in the open court _12/11/2018
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